W1E lawyers should listen to the way we talk. If we paused to listen to our pattern of speech, we would be surprised by some of its distinguishing features. One of the most striking particularities of our discourse is its pervasive reliance on the term "reasonable. " We routinely refer to reasonable time, reasonable delay, reasonable reliance, and reasonable care. In criminal law, we talk incessantly of reasonable provocation, reasonable mistake, reasonable force, and reasonable risk. 1 Within these idioms pulse the sensibilities of the reasonable person. For all the supposed concreteness of the common law, we can hardly function without this hypothetical figure at the center of legal debate. We cannot even begin to argue about most issues of responsibility and liability without first asking what a hypothetical reasonable person would do under the circumstances.
Our reliance on reasonableness is noteworthy because it distinguishes our legal discourse from legal discourse in other cultures. The fact is that French, German, and Soviet lawyers argue in a different idiom. Their languages deploy a concept of reason, and their terms for "reason" -raison, Vernuft and razumnost' -readily yield corresponding adjectives. Yet these parallels to our term "reasonable" do not figure prominently in legal speech on the continent. The French civil code uses the term raisonnable precisely once; 2 the German and Soviet civil codes do not use the term at all. 3 The criminal codes -the natural habitat of the reasonable person -are barren of these derivatives of reason. 4 In the civil codes, we see a variety of standards of care: in France, the conduct expected of a bon pore de famille;s in West Germany, the "care necessary in the particular transaction"; 6 and in Soviet legislation, "foreseeing a socially dangerous consequence that one should have foreseen." 7 Reasonable mistakes are also treated in a different lexicon. The adjectives describing a faultless mistake in these languages do not translate as "reasonable" but as "invincible," 8 "unavoidable," 9 and "non-negligent."' 0 All these emanations of the reasonable person find diverse translations in continental legal discourse, a distinct word for every context.
In continental Europe, neither the adjective "reasonable" nor the figure of the "reasonable person" matters much in casting a legal argument. Whatever we sense as the common denominator underlying "reasonable reliance" and "reasonable mistake" is lost in continental legal debate. Whether we think differently from our European counterparts is not so easily assayed. That we speak differently, however, is quite clear.
In my view, it is no accident that we pervasively rely upon the concept of reasonableness while Europeans do not. This pattern of our speech serves a purpose, perhaps many purposes. I will consider some of these possible purposes and then bring the analysis to bear on the specific problem of reasonable mistakes in the criminal law.
I. Two STYLES OF LEGAL REASONING
How should we go about developing an account of the common law's affection for reasonableness? I suggest that we listen carefully to the way in which French, German, and Soviet lawyers discuss legal issues. We should heed not only the language of legislation and of judicial opinions, but also the style of argument in textbooks, treatises, and the theoretical literature. Our aim in this empirical quest should be to isolate features of European discourse that are as prominent in their context as our pervasive reliance on reasonableness. Limiting our inquiry to German legal discourse, we find a number of termsnot readily translatable -that figure almost as prominently in legal German as does reasonableness in legal English. Consider the terms Treu und Glauben (good faith and fair dealing)," Recht (objective Right), 12 Rechtsmissbrauch (abuse of personal rights), 13 and Zumutbarkeit (fair expectability).1 4 Whether one of these terms is as significant in German discourse as reasonableness is in English does not depend on frequency alone. The question is whether one or more of these terms signals a deeper, structural feature of German legal thought.
The argument in the offing is that the concept of Right (Recht) shapes ,German legal thought as reasonableness directs common law reasoning. In order to develop this argument, I need first to introduce and clarify a distinction between two types of legal discourse, which, for want of better terms, I shall call "flat"' 5 and "structured." Flat legal discourse proceeds in a single stage, marked by the application of a legal norm that invokes all of the criteria relevant to the resolution of a dispute. Structured legal discourse proceeds in two stages: first, an absolute norm is asserted; and second, qualifications enter to restrict the scope of the supposedly dispositive norm.
This distinction is readily grasped in context. Consider the problem of imposing limits on the right to use force in preventing encroachment on one's rights. German law approaches this problem in 11 See BGB § 242 (establishing the general principle that obligors must fulfill their obligations according to the dictates of Treu und Glauben). This provision has become the source of a general jurisprudence of equity and reciprocal fairness in the execution of contractual relationships.
the -style of structured legal discourse. According to the criminal code of 197516 (as well as the superseded code of 187117), everyone who suffers an unjustified invasion of her rights has an absolute privilege to use whatever force is necessary to thwart the invasion. If the only way to stop a fleeing thief, even a child stealing fruit, is to shoot the thief, the courts 1 8 and the scholars 19 have supported the property owner's right to use deadly force. Countering this trend, some postwar commentators 20 and courts 2 1 have invoked the principle of "abuse of rights" to limit this right at a second stage of analysis. 22 At the first level, there remains an absolute right to use deadly force when necessary; at the second level, the exercise of that right comes under scrutiny. If the right is exercised at excessive cost, it is thought to be "abused" and therefore inoperative. Nothing in the criminal code supports this restriction. Nonetheless, the method of structured legal thought permits an additional level of argument, a level where extrastatutory considerations can limit the explicit provisions of the code. (1952) . Some current treatises and textbooks are noncommittal about the grounds for limiting the right of self-defense. See, e.g., H. JESCHECK, LEHRBUCH DES STRAFRECHTS 279 (3d ed. 1978); K. LACKNER, STRAFGEZETZBUCH 175 (15th ed. 1983).
One commentator has rejected "abuse of right" as too vague a formulation, arguing that the limitation on the right of one family member to use necessary force in self-defense against another should be based on a theory analogous to the duty to aid a family member in distress. K. MARXEN, DIE "SOZIALETHISCHEN" GRENZEN DER NOTWEHR 57 (1979) (making an analogy to STGB § 13). This theory also proceeds in two stages: first, a recognition of the absolute right to use defensive force and, second, a duty to forgo rightful force in light of a relationship with the aggressor.
21 See Judgment of Jan. 22, 1963, Oberlandesgericht, Bavaria, x6 NEUE JURISTISCHE WOCHENSCHRIFT [NJW] 824. The defendant attempted to frighten a woman out of a parking spot by driving toward her. On the defendant's plea of self-defense, the court found that although the driver had a right to the parking spot, he had used a degree of force that was excessive and therefore an "abuse of right". This doctrine was invoked more recently in Judgment of Nov. 24, 1976 [Vol. 98:949 In contrast, common law discourse typically avoids this bifurcation. We have no inclination to say, first, that the defending party has an absolute right to use all force necessary to vindicate his autonomy, and second, that invoking this right in particular circumstances would abuse it. 23 The advantage of the single term "reasonable" is that it packs into the initial norm criteria that are the same as or similar to those invoked in assessing "abuse of rights" at a secondary level of argument. The upshot of collapsing the two dimensions of argument is that the privilege of self-defense is no longer absolute. It is limited at the outset by the concept of reasonableness.
The structured style of legal argument is also expressed in the limitations imposed on the use of private property. At the first level of argument, private property is asserted to be absolute; at the second level, the right to use one's property is "abused" if others are affected too adversely. 24 Like the two-level analysis of self-defense, this structure collapses into one principle: everyone has the right to the reasonable use of his or her property. In view of this account of structured and flat legal thinking, we can see that our reliance on reasonableness facilitates fiat legal thinking. With syntactically mobile modifiers like "reasonable" and "substantial," each rule of the common law can contain placeholders for everything that one needs to know to resolve a particular problem. Of course, the addition of open-ended modifiers sacrifices both the apparent precision and the apparent absoluteness of the stated rule. But a sophisticated American lawyer would presumably respond that these ostensible virtues of German law are illusory and that it is better to work with vague and qualified, but at least non-deceptive, legal norms. Structured and flat legal analysis each have their appeal. If they did not, they would hardly find expression in two of the world's leading legal cultures. Though my sympathies lie with the clarity gained from structured legal analysis, my primary purpose here is to probe the rhetorical and substantive differences expressed in these diverse modes of legal thinking.
Before turning to other examples drawn from American and Ger-man law, let me qualify the present state of the argument with two points. First, the thesis as presently stated represents but the first approximation of a full account of the common law attachment to reasonableness. There is more to be said in refining the argument, particularly by way of connecting the concept of reasonableness with the basic ideas of German legal theory. Second, the concept of reasonableness is not the only factor that facilitates flat legal thinking in the common law. Other open-ended modifiers such as "substantial" permit us to formulate norms that incorporate unarticulated qualifying criteria into the statement of the rule.
A. Justification and Excuse
Let us now look at the way in which our ubiquitous invocation of the reasonable person enables us to function without the fundamental distinction between justification and excuse. This distinction is basic in German criminal law. It was also indispensable to the common law of homicide as understood by Blackstone. 26 Today, however, only' those common law theorists who read and respect the philosophical literature have high regard for the distinction.
The distinction between justification and excuse is not particularly difficult to understand. Claims of justification concern the rightness, or at least the legal permissibility, 27 of an act that nominally violates the law. If generally impermissible conduct is justified on grounds, say, of self-defense, lesser evil, consent, or the interests of law enforcement, the act is one that ought to prevail in a situation of conflict. No one is entitled to defend against a justified act, and third parties are permitted, indeed encouraged, to assist the justified actor. 28 Excuses speak not to the rightness or desirability of the act but to the personal culpability of the actor. Excuses come into consideration only if it is first decided that some untoward (wrongful or unlawful) act requires excusing. 2 9 If an excuse, such as insanity, involuntary 26 Blackstone defined murder as "all homicide. . . , unless where justified by the command or permission of the law; excused on a principle of accident or self-preservation; or alleviated into manslaughter." 4 W. BLACKSTONE, COMMENTARIES *201. The reliance on these common law categories survives in criminal codes enacted in the nineteenth-century, such as CAL. PENAL CODE § § 187-,99 (West Supp. 1985) . 27 For a thoughtful discussion of the question whether "justification" means "rightful" or "tolerable," intoxication, duress, or mistake of law, applies in the case, the untowardness of the act remains unchallenged. 30 Yet the excuse implies that the actor is not personally to blame for the untoward act. Claims of justification direct our attention to the propriety of the act in the abstract; claims of excuse, to the blameworthiness of the actor in the concrete situation.
The distinction between justification and excuse is of fundamental theoretical and practical value. In framing a theory of liability or a rational criminal code, 3 1 one would presumably inquire whether a particular defense addresses itself to the propriety of the act or to the personal culpability of the actor. Yet the distinction has gone unmentioned in most of the English language textbooks of the last hundred years. 32 The indifference to the distinction emerges clearly in the recently published, four-volume Encyclopedia of Crime and Justice, 3 3 edited by Sanford Kadish. This work captures orthodox American sentiments toward criminal law as well as any document of the last two decades. Virtually everyone active and prominent in the field has contributed an article on some issue of criminal justice. The articles are not particularly original, nor are they meant to be. They are designed to reflect the way the American professoriat thinks about criminal law, criminal procedure, and related fields in the early i98os. The Encyclopedia provides a window to orthodox thinking on these issues.
True, the Encyclopedia does acknowledge recent philosophical work in structuring the defenses that bear on liability. 34 But a surprising number of articles pay no attention to how particular defenses might be construed differently if treated as justifications, excuses, or jurisdictional exemptions from liability. George Dix writes about selfdefense without addressing the question whether the function of the defense is to justify aggressive conduct or merely to excuse it. 35 Yet posed Official Draft 1962). The issue of capacity arises only if it is first determined that the act is "wrongful" or "criminal." 30 The finding of "not guilty by reason of insanity" implicitly affirms the "wrongfulness" or "criminality" of the act. See supra note 29. Unless the act is wrongful, it would be incoherent to say that the actor lacked capacity to appreciate the wrongfulness of his act.
31 The Model Penal Code does distinguish between claims of justification and other defenses, see MODEL PENAL CODE art. 3; but these "other" defenses are dispersed between article 2 (duress, mistake) and article 4 (insanity). 37 If self-defense is a justification, the right to use force is readily universalized ex ante to include anyone in a position to intervene; if it is an excuse, the defense is applied ex post exclusively on behalf of the defender. See id. at 868-69.
38 If self-defense is regarded as a justification because it vindicates autonomy, the duty to retreat is not likely to apply; if self-defense is merely an excuse, then retreat is a precondition to establishing that the defender had "his back to the wall" and "had to kill." See id. at 864-68.
39 Levine, Excuse: Duress, in 2 ENCYCLOPEDIA, supra note 33, at 729. More than other writers criticized in this Section, Levine recognizes the conflicting rationales for a defense, some justificatory and others excusatory in nature. See id. at 729-3o. He blurs the distinction, however, by assuming that characterizing duress either as a justification or as an excuse would support extension of the defense to homicide cases. Id. at 731. As a result, he fails to appreciate the need to conceptualize duress as an excuse if one is to apply the defense even in cases of killing an innocent person. See infra note 40. 40 Justifying the taking of innocent life ex ante is virtually impossible for anyone except a thorough-going utilitarian; in contrast, excusing the killing ex post does not violate a moral commitment to the sanctity of human life. There are two perspectives from which one might assess the indifference of these five established scholars to the theory of justification and excuse. If I were to engage one of them in debate, I would argue that his analysis of the particular defense is superficial. It fails to grapple with the theoretical and practical implications of explicating the basic rationale for the particular defense. The analysis of all five issues -self-defense, duress, insanity, superior orders, and mistake of law -is enhanced by probing whether the defense sounds in the theory of justification, of excuse, or possibly of jurisdiction (as might be the case with insanity). It appears that these five writers simply fail to respond to available arguments in the field. One has the same reaction to them as one would have to an article written today about tort theory that failed to acknowledge the implications of the economic analysis of law.
It is possible, however, to assume a posture of detachment toward the implicit orthodoxy of the Encyclopedia and to view these articles as a phenomenon of intellectual history. The question that arises, then, is not whether they are right or wrong, sophisticated or unsophisticated, but a question of a different order: how do these writers analyze the criminal law without attending to a distinction that both German theorists and contemporary American analytic philosophers regard as fundamental? 4 7 My answer to this query will take us back to the point of departure: the pervasive reliance in American law on the concept of reasonableness and flat legal thinking. Yet we need first to clarify the difference between cultivating distinctions and structuring legal thought.
B. Structured Argument
Distinctions do not themselves generate structured legal thinking. One could, for example, follow J.L. Austin in cultivating the conceptual line between mistakes and accidents. 48 This would lead us to perceive two strands of negligence. One form of negligence would consist in causing harm by faultful accident; the other, in acting on the basis of a faultful misperception of the world. Yet these distinct tracks of analysis would not yield a lexical ordering, 4 9 an insistence that one dimension of the argument precede another. How, then, does the distinction between justification and excuse generate a structured form of legal argument? This is not so easily perceived, for in fact, the importance of the distinction lies in its mirror image: in the affirmative concepts negated by each claim. A justification negates an assertion of wrongful conduct. An excuse negates a charge that the particular defendant is personally to blame for the wrongful conduct. Although the defendant might have intentionally acted in violation of the law, he is not personally to blame for an unjustified violation if he acted under duress, while insane, or under certain types of mistake about the law. The structure that is implicit in this way of stating the analysis of liability ("excuses for unjustified violations") is that the concept of wrongful conduct logically precedes the concept of personal culpability. 5 0 The analysis of justification must precede the analysis of excuse.
The question that properly engages us, therefore, is whether this ordering of the issues is logically compelled. In analyzing a problem of liability, might one not first consider an allegation of excuse, say of insanity or involuntary intoxication, and later a problem of selfdefense or justified use of force in making an arrest? Why should not the issue of responsibility (as American lawyers often label the issue of personal blameworthiness) be the very first issue considered in analyzing liability?
For German lawyers, it seems natural to consider the issue of wrongfulness and then of responsibility (a W/R ordering). German textbooks do not even pause to justify the ordering. Yet even if we accept a clear distinction between the issues of wrongfulness (the absence of justification) and of responsibility (the absence of excuse), two other logical relationships between these issues are possible. It might be the case either (i) that one must inquire into responsibility before wrongfulness (an R/W ordering), or (2) that no ordering of the two sets of issues is compelled. The latter possibility reflects the orientation of flat legal thinking. Consistently with my general thesis, I will attempt to show that an aversion to all ordering characterizes the orthodox American view toward analyzing criminal liability. First, however, I wish to consider the possibility of an R/W ordering and then account for the acceptance of the W/R ordering as a matter of course in German law.
r. The RIW Ordering. -There is some support in the common law tradition for the logical priority of the issue of responsibility over 49 Rawis appears to have coined this term in J. RAWLS, A THEORY OF JUSTICE (197), in which he defines "lexical order" as "an order which requires us to satisfy the first principle before we move on to the second, the second before we consider the third, and so on." Id. [Vol. 98:949 the issue of wrongdoing. The first issue for consideration should be whether the defendant is an addressee of the applicable legal norm. If an infant, the defendant is not a subject of the norm. If he is psychotic, or if, in the language of the common law, he behaves like a "wild beast," he should be treated like an infant -as someone who falls outside the scope of the criminal law. The analogy holds, more or less, for the criminally. insane. But it is difficult to make the same claim for duress, involuntary intoxication, and mistake of law. Nonetheless this approach of the common law is still on the statute books. Section 26 of the California Penal Code lists six categories of persons who are not "capable of committing crimes."' l The first two categories are infants and idiots. The last four are defined as follows:
Three -Persons who committed the act or made the omission charged under an ignorance or mistake of fact, which disproves any criminal intent. Four -Persons who committed the act charged without being conscious thereof. Five -Persons who committed the act or made the omission charged through misfortune or by accident, when it appears that there was no evil design, intention, or culpable negligence. SixPersons (unless the crime be .punishable with death) who committed the act or made the omission charged under threats or menaces sufficient to show that they had reasonable cause to and did believe that their lives would be endangered if they refused.
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The contents of categories three, five, and six obviously diverge from the subject of the provision: persons incapable of committing crimes. The issues of mistake, accident, and duress speak not to the questions of the capacity of the actor, but to the way in which an act is performed. Those who invoke these excuses are unquestionably "capable of committing crimes," but they cannot fairly be held accountable for the particular act-at issue.
There are some traces of an R/W ordering in the common law, 5 3 but as the California Code indicates, this ordering treats responsibility as equivalent to the general issue of personal capacity. If, in contrast, 
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responsibility is negated by excuses, then a finding of wrongful conduct logically precedes the consideration of possible excuses. This is the conceptual relationship that I shall now try to explicate.
2. The WIR Ordering. -The analysis of justificatory claims logically precedes the consideration of excuses only if the corresponding affirmative concepts are ordered in the same way: W/R, with responsibility (R) understood as referring not to the actor's general capacity, but to his culpability or blameworthiness for engaging in a particular act. Two arguments support the logical priority of wrongdoing over responsibility. The first is conceptual and draws on the implicit meaning of "excusing."
Excuses make sense only in the context of precluding blame and thus presuppose the possibility of blame. It makes no sense to "excuse" natural events such as a rainfall or an avalanche; these events raise no question of blame because there is no person to be held responsible. Nor do excuses perform their function when applied to beneficial acts, because again there is nothing to blame and therefore nothing to excuse. It would thus seem that the inquiry about blame and excuses is limited to harmful human acts. There must be something untoward for which the actor can coherently be blamed.
Among human actions, only those that warrant a prima facie negative evaluation require our attention. In the specific case of legal violations, a prima facie negative evaluation follows from the breach of a legal prohibition. This prima facie evaluation is subject to rebuttal in cases of justification. If the violation is justified, say on grounds of self-defense, lesser evils, or consent, the act is, on balance, right and good. It no longer has the negative evaluation necessary to render excuses relevant. There would be no more point in blaming or excusing a justified act than there would be in blaming or excusing a beneficial act. The justification sanctifies the act and renders excuses irrelevant.
All of this is plausible, one might concede, but it does not prove that the analysis of justificatory claims logically precedes the analysis of excuses. Why not consider the issues in this order: (i) violation of a statutory prohibition; (2) blame and excuse; and then (3) possible justification? This is a sensible challenge that poses the problem whether the violation of a statutory prohibition and the negative evaluation that it implies are sufficient, without a finding of wrongdoing, to make excusing a relevant issue. If so, it would be plausible to consider the excusability of a violation prior to its justifiability.
This argument has particular force so far as our criminal statutes conform closely to our moral norms. Because violations of these statutes carry strong negative implications, excuses can then come into play. Implicitly, this is to argue that the violation of a morally sound prohibition raises a strong presumption of wrongful conduct. Yet, this presumption is subject to refutation by a claim of justification. [Vol. 98:949 If the violation of the prohibition and the question of justification both bear on the wrongfulness of the act, it makes little sense to split the issues and consider them, respectively, at the first and third stages of the inquiry. As a matter of legal bookkeeping, one might consider claims of excuse prior to those of justification. But a method conforming to the logical structure of the matter would first consider all issues bearing on the negative assessment that renders both blaming and excusing relevant.
So far, the argument for the logical priority of wrongdoing has proceeded as a conceptual inquiry. The claim has been that the W/R ordering inheres in the nature of excusing. A second argument derives from retributive theories of punishment. These theories -as opposed to those that stress social protection -hold, simply, that punishment should be imposed for wrongdoing. Retribution requires that offenders be punished for their wrongs in order to rectify the imbalance represented by the unpunished wrong. The manner in which the punishment counterbalances the wrong might be mystical in the Hegelian sense. 5 4 It might follow from the Kantian approach of universalizing the wrong. 5 5 Or it might take on the modern slant one finds in the work of Herbert Morris: the punishment rectifies the maldistribution of benefits and burdens brought about by the commission of the crime. 5 6 In each type of retributive theory, the primary issue is wrongdoing. The gravity of the wrong determines the maximum severity of the punishment. The punishment might be reduced in case of partial blameworthiness, 5 7 or eliminated in cases of blameless or excused conduct. The need to consider wrongfulness before responsibility follows from the structure of retributive thinking. The first inquiry is whether there is a wrong to be punished and, if so, how grievous it is. The second inquiry, whether the punishment should be mitigated, arises in considering whether the actor should be excused or should be punished to the full extent of her wrong.
The argument for mitigation might well be that the actor had incomplete control over the unfolding of the crime. The less control the actor has, the less his blame for the act. The diminution of control might result either from external pressures or from the actor's psycho- 
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logical condition. In cases of duress and personal necessity, such as breaking out of prison to avoid a homosexual rape, the actor's control over his actions is so far reduced that blaming him for wrongful conduct offends our sense of justice. Similarly, involuntary intoxication and insanity, at least in the conventional understanding of these states, reflect internal loss of control to an extent that makes blaming unjust. The analysis of mistake of law follows the same mode of reasoning: so far as someone does not know that his conduct might be wrongful, he can hardly be said to have control over a wrongful act he might commit. These remarks represent but the first cut at a difficult set of issues. Nonetheless, they point to a general account of excuses.
My analysis of excuses will remain at the superficial level of argument, 5 8 for the point of these remarks is simply to demonstrate the secondary nature of blame and excuse in analyzing liability. The theory of retributive punishment invites us to consider the relative desert of the offender, but only after establishing that he is an offender who has committed a wrongful act. The issues of blaming and excusing make sense only if we inquire: blameworthy or excusable for what? The "what" in this question requires us to specify the untoward act that makes the notions of blame and excuse meaningful.
3. The Non-ordering: W or R -In a culture stressing flat legal reasoning, one would not expect to find either an R/W or a W/R ordering. And indeed we do not. The Model Penal Code -a vestige of the 195o's but still an orthodox document -makes no mention of either ordering. The provision defining a "material element of an offense" treats the absence of justification and excuse on a par with criteria defining the prima facie case of liability. 5 9 The Code adopts the model of flat legal reasoning. All elements are of equal significance. If any element, be it affirmative or negative, is absent, the defendant is not guilty. It is of little importance whether we analyze the elements in any particular order, so long as we check them all before imposing liability.
C. Flat Legal Reasoning
Reasonableness -the ubiquitous modifier -provides the lever for this flattening of liability. The reasonable person enables us to blur the line between justification and excuse, between wrongfulness and blameworthiness, and thus renders impossible any ordering of the dimensions of liability. The standard "what would a reasonable person do under the circumstances?" sweeps within one inquiry questions that would otherwise be distinguished as bearing on wrongfulness or [Vol. 98:949 on blameworthiness. Criteria both of justification and of excuse are amenable to the same question. Concerning the justification of selfdefense, we ask what amount of force a reasonable person would use. The inquiry is similar in analyzing the excuse of duress. We ask whether it is reasonable to rob a bank to avoid being killed, 60 or to escape from jail in order to avoid a homosexual rape. 61 Herbert Fingarette ingeniously argues that the key element in duress is that the defendant's act is "wrongfully made the reasonable thing to do." ' 62 The same formula works for self-defense. The aggressor wrongfully makes it reasonable for the victim of aggression to use force in selfdefense. In this verbal matrix, we can slide back and forth between the criteria of justification and of excuse with the greatest of ease. 6 3 I have argued, however, that Germans accept the W/R ordering not as a matter of policy, but because it is logically compelled both by the nature of excusing and the structure of retributive punishment. If this is true, we need to account for the failure of these considerations to entrench the W/R ordering in common law thinking. The two reasons for the German W/R ordering are not as distinct as they might seem. Excuses have a secondary status only if we assume the priority of wrongdoing in the analysis of punishment. But if punishment has some purpose other than censuring wrongdoing, then this relationship of logical priority might collapse.
Since the writings of Bentham 64 and the translation of Beccaria,
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English legal theorists have been skeptical about censuring wrongdoing as an end in itself. The duty to punish the guilty does not comport with the Anglo-American quest for a productive purpose in every social practice. Inflicting injustice offends us. But doing justice for its own sake does not compel us. Although English and American lawyers might well believe that punishing the innocent is wrong, there are fewer votes for the Kantian principle that we have a categorical duty to punish the guilty. 66 According to the dominant view today, the requirement of blameworthiness functions at most as a limit on punishment carried out for the sake of deterrence and other social goals. 67 Yet, in a spirit of democratic tolerance, we loathe leaving out either the Kantians or the utilitarians. 68 We pick and choose among the purposes of punishment as we see fit.
6 9 In this tolerant muddle, we naturally fail to generate the logical two-stage structure of analysis that follows from a commitment to punishing the guilty as an imperative of justice.
It is not surprising, then, that orthodox common law theorists make so little of the distinctions between wrongdoing and responsibility, justification and excuse. These issues bear with equal force on the objective of social control. We should have little trouble picking up distinctions so easily stated, but we think and argue on a bedrock of instrumental concerns that renders these distinctions little more than philosophical curiosities.
THE CONCEPT OF RIGHT
We would hardly arrive at the concept of Right simply by seeking translations in particular contexts of the ubiquitous term "reasonable." Yet if we pay attention to those points of legal debate where flat legal thinking in the idiom of reasonableness corresponds to structured legal thinking in German law, we might be surprised at how often we encounter the notion of Right in German discourse. The concept of Right, then, becomes a candidate for the systemic equivalent of reasonableness. By "systemic equivalent," I mean to refer to a concept in German law that is as basic as reasonableness is in the common law and is pivotal in a system of structured legal thought that functions without the leveling effect generated by the reasonable person.
In the two issues from the criminal law that we have been discussing -the scope of self-defense and the distinction between justification and excuse -the concept of Right provides the wedge for breaking the German analysis into distinct, lexically-ordered levels of discourse. I wish to explain how this is so and to draw some inferences about structured legal argument in a system of Right.
We terms express a normative concept of just or sound law. Each legal system also has a term expressing a descriptive concept of enacted law: Gesetz, loi, and zakon. The normative principles of Right acquire their binding force from their intrinsic moral appeal. That no person should be a judge in his own case, that no one should profit from his own wrong, that no innocent person should be punished -these are all readily accepted principles of Right recognized in the common law as well as in other Western legal systems. By contrast, the rules of Gesetz, ioi, and zakon are enacted. These are laws that get their binding force not from their content but from their form. The critical feature of their form is their pedigree: they must be enacted or declared by a law-giver recognized as authoritative within the legal system. The debate between positivists and their opponents turns on the exclusivity of enacted law within the system. As Thomas Hobbes, a seminal positivist, put it: "It is not Wisdom, but Authority that makes a Law." ' 70 The opponents of positivism hold out for part or all of the legal system as an expression of justice.
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The German legal tradition has positivist strains, as Kelsen's influential book, Die Reine Rechtslehre, reminds us. 7 2 Kelsen's positivism is simply stated: all Recht is enacted by an authoritative lawgiver. This strain has never been dominant in German thought, at least not to the same extent that the positivist message of Hobbes, Bentham, Austin, and Hart has commanded loyalty in the AngloAmerican tradition. German legal thought, particularly in the postwar period, seeks to foster a living sense of Right, a conception of law that transcends the enacted legal materials.
Defining the Right by contrast to the positivist concept of law is unhappily negative. It tells us only that the Right is not reducible to the set of enacted laws. It is more difficult to say positively what the Right is. For Kant, whose influence is still felt in German legal thought, the Right is the set of conditions under which the choices of each person can be reconciled with the choices of others, under universal laws of freedom. 3 Kant's account distinguishes clearly between Right and morality. The former states the framework of freedom that enables people with diverse purposes to live together in civil society.
Morality addresses itself, more demandingly, to our duty to respect the humanity in ourselves and in others. 74 Kant conceived of the Right as guaranteeing the security and external freedom of everyone in civil society. 75 Provided that one respects these spheres of autonomy in others, one is legally free to be moral or not as one chooses. This legal freedom is expressed in the view we plausibly attribute to Kant on the duty to rescue. The categorical imperative commands that one rescue a person ip distress. 76 Yet the failure to do so does not violate the security or external freedom of the person in danger. Therefore, the Right, construed strictly, does not require one to rescue. This narrow conception of the Right strongly resembles Rawls's first principle of justice. 77 It seeks to guarantee the basic structure of society without resolving the inevitable conflicts that occur in social and economic life. 78 A twentieth-century conception of the Right addresses itself to these conflicts and in the course of resolving them strikes a compromise between the moral duty to protect the interests of others and the autonomy secured by the basic structure. This conception of the Right is expressed in the growing trend toward legally imposed duties to aid others. 79 Another significant example is the defense of lesser evils in torts and criminal law, a principle that requires courts to decide when it is right for one individual to encroach upon the less valuable interests of another. 80 The person suffering the invasion must forgo his otherwise rightful interests. This modern conception of the Right thus compromises the values of security and external freedom, trading off these aspects of personal autonomy against other interests in an effort to resolve social conflict.
It is significant, however, that the traditional conception of the Right still informs the law of self-defense. [Vol. 98:949 (i) Whoever commits an act required by self-defense acts not-wrongfully. (2) "Self-defense" refers to a defense necessary to ward off an imminent wrongful attack from oneself or another.
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The term "wrongful," appearing in both provisions, means "contrary to Right." Only attacks contrary to Right trigger the privilege or right of self-defense (including defense of self, of property, and of others); 8 2 the minimal force necessary to ward off a wrongful attack is not contrary to Right. In the same context, American legislation would use the term "unlawful, '8 3 a term that risks confusion between law as the Right and law as reduced to enacted laws. In order to capture the point of the German term, my translation relies on "wrongful" as equivalent to "contrary to Right."
Limiting self-defense to warding off wrongful attacks means that if an attack is not wrongful, one has no privilege to respond. The attack itself might be justified on grounds of self-defense, in which case section 32(1) tells us that it is not wrongful. Similarly, section 34 provides that attacks justified on grounds of lesser evils are not wrongful.
8 4 It follows from the structure of these provisions that justified attacks, which are not wrongful, do not generate a right of self-defense. Recalling the distinction between wrongfulness and blameworthiness,
8 5 however, we may infer that attacks excused on grounds of insanity, duress, and personal necessity do generate a full right of self-defense. 8 6 If the attack is merely excused, it is nonetheless "contrary to Right" and warrants the full measure of resistance. On this point there will be more to say later.
For present purposes, the important point is the failure of section 
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petty thief, the code permits it. The common argument for this extreme position invokes a German maxim: Right need never yield to Wrong. 8 8 The very idea of being in the Right against an aggressor, of having a personal right encroached upon, means that one is entitled to resist. This is what it means to be an autonomous person in civil society. As Kant would put it, resisting an aggressor in the name of the Right reinforces the basic structure of civil society. 8 9 Forcibly repulsing the aggressor ensures that every individual may exercise his freedom consistently with the exercise of a like freedom by others. 90 It follows, then, that the legal system should not require that individuals surrender their rights to aggressors rather than use the force necessary to vindicate both their autonomy and the legal order. Despite the wording of section 32, contemporary German theorists would require the surrender of rights in some cases -particularly if the aggressor is obviously drunk, an infant, or a member of the defender's family. 9 t As noted earlier, the doctrinal rationale for this restriction is that although the defender has a right to use all necessary force, he "abuses" this right if he exercises it in certain cases. 9 2 What should lead to this restriction on the vindication of personal autonomy? At the outset we might say that some balancing is necessary between the interests of the defender and the interests of the aggressor. Deadly force-would be all right to prevent a rape, but not to avoid a kiss; wounding the aggressor would be acceptable to prevent grand larceny, but not to frustrate an illegal attempt to tie up a parking spot. 93 The preliminary question, however, is why the defender, whose rights are under attack, should be concerned at all about the interests of the aggressor.
The answer, simply, is that the aggressor is a human being. Even though he is engaged in wrongful aggression, one cannot treat him simply as an intrusive force to be nullified at all costs. With its exclusive emphasis on vindicating personal autonomy, the German philosophy that Right need never yield to Wrong does indeed treat the Wrong as a force always rightfully negated. The humanitarian response is that sometimes the cost of defending the Right is simply [Vol. 98:949 too high; sometimes the Right must yield in order to preserve values found even in the person of a wrongful aggressor. The humanitarian response leads directly to the modern conception of the Right, which incorporates the interests of the aggressor in asserting the limits of rightful self-defense. One finds this modern conception in Blackstone, 94 who argued that if we do not execute petty thieves for their crimes, neither should we permit the use of deadly force in resisting petty theft. The property owner should not be able to react more severely on the street than does the sentencing authority in the courtroom. Whatever the logical limits of. this analogy, 9 5 it does support an integrated standard for self-defense: on a single plane of argument, judgments about the merit of the defender's position interweave with concern for the aggressor's interests.
In the dominant German approach to the problem, these two levels are still kept distinct. The first level of the argument addresses itself to the criteria of security and personal freedom, the values embodied in the traditional conception of Right. The second level softens the harshness of this absolutist view by introducing criteria of human solidarity. In going from the first to the second level, we shift from rights to interests. According to the Kantian view, the aggressor has no right that a person exercising self-defense defer to his interests as a human being. So far as Right requires the vindication of autonomy, it is entirely on the side of the defender.
Those who would reject the recognition of humanitarian criteria at a second level might argue as follows. Of course, the aggressor has interests, but if Right is entirely on the side of the defender, then it is up to the defender to decide whether to defer to the interests of the aggressor. No victim is under a legal duty to exercise her privilege of necessary defense; she may choose to be compassionate, but the state has no rightful authority to force her to surrender her rights in the name of altruism. 96 This is an important point, for it illuminates the extent to which the coerced surrender of personal autonomy in civil society does in fact reflect coerced altruism. The only disagreement would be whether it is the business of the state to ensure that people act altruistically and compassionately, even toward wrongful aggressors.
The same distinction between Right and compassion emerges in analyzing the criteria that bear on claims of justification and excuse. Looking at the converse side of these categories, we find that the 94 See 4 W. BLACKSTONE, supra note 26, at *181-82. 95 The analogy conflates the ex post response to a specific crime with the ex ante vindication of autonomy. analysis of wrongfulness raises questions of Right; the analysis of blameworthiness, questions of compassion. If the defendant's conduct is justified, it is not wrongful and the state's right to punish no longer obtains. There is nothing that warrants punishment. If, in contrast, the conduct is wrongful, the state does have a right to punish. 9 7 The only question is whether, in view of the the exigent circumstances of the act, compassion precludes exercising the right to punish.
Grounding excuses in compassion for the accused raises some difficult points. There is no doubt that under circumstances of duress, personal necessity, unavoidable ignorance of the law, and mental disturbance, wrongful actors deserve our compassion. Nonetheless, it is difficult to speak of a judge who administers an institution like the criminal law as having a duty to be compassionate. What if on the day of trial, the sentencing judge happens to feel nothing -neither outrage nor compassion for the allegedly excused offender? If taken too seriously, this point would undermine the entire institution of blame in the criminal law. Whether conduct is blameworthy can hardly depend on whether the judge feels like blaming the defendant. The judge's proper response is not to ask whether she feels like blaming the defendant, but whether the defendant deserves blame. The same mode of thinking comes to bear in assessing whether the allegedly excused offender deserves compassion.
Further, the grounding of excuses in compassion raises the question whether the person relying on the statutory excuse has a right to be excused. It is hard to comprehend how the legal system could regularly engage in a particular practice without the beneficiaries of the practice having a right to its benefits. This is particularly the case where the practice is domesticated in legislated rules setting forth the defenses. Defendants have a right that the courts follow the legislated law, and in this sense they do have a right to be excused where a legislated excuse properly applies.
The right to be excused, however, applies only against the courts. It would be difficult to say that a defendant had a right at the time of his act to engage in the wrongful act. Suppose we were to recognize an excuse of personal necessity in a case like Dudley & Stephens.
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Killing the ship boy and consuming his body would be wrongful, but it would be unfair to expect ordinary people to starve to death for fear of wrongdoing. The excuse would come into play ex post, at the time of the trial. But ex ante, at the time of the act, it would be implausible to speak of a right to kill the boy and of the boy's duty to submit to the killing. [Vol. 98:949
Further, if the excused actor had a right to do what he did, he should have been able, consciously and deliberately, to rely on that right at the time of acting. Relying on the expectation of a subsequent acquittal, however, would undercut the element of compulsion necessary to constitute an excuse of personal necessity. Excuses apply only where the wrongful conduct is attributable substantially more to exigent circumstances than to the voluntary choice of the offender. So far as the actor expects to be excused and acquitted, his conduct takes on the contours of voluntary choice and planning. 99 To summarize the argument thus far, I have attempted to show that the analysis of Right differs significantly from a secondary line of analysis that invokes considerations of compassion and altruistic concern for the interests of wrongdoers. In the field of necessary defense, the notion of Right generates an absolute right to use the force necessary to prevent wrongful aggression. In the analysis of criminal liability, the concept of Right provides the threshold for determining when conduct is wrongful and warrants punishment. In both fields of inquiry, humanitarian considerations come to bear at a secondary stage of analysis. In self-defense, these altruistic concerns restrict the scope of defensive force permissible against petty intrusions. In the analysis of liability, compassion comes center stage in the recognition of mitigating and excusing circumstances that reduce or eliminate the punishment deserved by the wrongdoer.
Il. PUTATIVE SELF-DEFENSE: A CASE STUDY OF FLAT AND STRUCTURED REASONING
The first two sections of this essay permit us to generalize tentatively about two styles of legal thought. One style is rooted in the notion of reasonableness; the other, in the conception of Right. The former generates flat legal rules that, with the inclusion of vague modifiers, refer explicitly or implicitly to all the relevant criteria that bear on a particular legal problem. The latter style of thought yields structured tiers of legal argument, with the argument of Right occupying one tier and humanitarian considerations, a secondary level.
There is probably no area of the criminal law that better illustrates the conflict between these two styles of thought than the problem of putative justification, particularly the problem of putative self-defense. Although most professors of criminal law in the United States and England would easily understand the difference between justification and excuse, few are likely to comprehend the label "putative selfdefense." This fact is itself significant. The phrase "putative self-defense" is well known among criminal lawyers in Western 10 0 and Eastern Europe, 10 1 the Soviet Union, 1 0 2 Latin America, 1 0 3 and Japan.104 That the English-speaking world departs from this pattern should trigger our interest.
The phrase "putative self-defense" refers to the problems that arise when someone reasonably believes that he is being attacked, but in fact is not, and uses force against a person who is not in fact an aggressor. The problem is whether in view of the actor's reasonable belief, the use of force will support a charge of battery or, if the victim dies, of homicide. The self-defense is called putative for it is not a case of real self-defense, but of force used against a putative aggressor.
Suppose that Dan reasonably, but mistakenly, believes that Allan is attacking him. The jurisdictions mentioned above concur that in this situation of "putative self-defense," Dan's use of force cannot be justified. Justification -harmony with the Right -is an objective phenomenon. Mere belief cannot generate a justification, however reasonable the belief might be. This is not to say that Dan has no defense. He may rely on his mistake to defeat liability for his use of force against the innocent Allan.' 0 5 Now, suppose that Dan, still believing that Allan is attacking him, endangers Allan's life. Does the 105 The treatment of this mistake is controversial under German law. The code recognizes only two types of mistake: those that concern the factual elements of the offense and those that concern the prohibited nature of the act. A faultless or negligent mistake about the elements of the offense negates the intent required for intentional liability; such a negligent mistake will support liability for negligence if a specific provision so stipulates. See STGB § i6. An unavoidable mistake about the legal status of an act negates the culpability required for conviction; if the mistake is avoidable, it can only mitigate punishment. See STGB § 17. A mistake about the factual presuppositions of self-defense falls between these statutory stools. It is neither a mistake about the definition of the offense nor a mistake about the legal characterization of the act. The tendency today is to extend § i6 by analogy to cover mistakes about the factual presuppositions of self-defense. See Judgment of June 6, 1952, Bundesgerichtshof in Strafsachen, 3 BGHSt io5; H. JESCHECK, supra note 20, at 375; G. STRATENWERTH, STRAFRECHT: ALL-GEMEINER TEIL I, at (3d ed. 198I) . But see H. WELZEL, DAs DEUTSCHE STRAFRECHT x68 (izth ed. 1969) (classifying putative self-defense as a mistake about the wrongfulness of the aggression). For a totally different approach to the problem, see E. SCHMIDHAUSER, supra note 86, at 151 (arguing that the mistaken defender does not act wrongfully unless he sticks to his action after being advised of the mistake).
innocent Allan have a defense in response? Virtually everyone agrees that Allan has a right to defend himself against the person mistakenly trying to kill him. Dan's use of force is wrongful against Allan, and therefore, under section 32(2) of the German criminal code, Allan may use the minimal force necessary to ward off Dan's attack. In the final analysis, both Dan and Allan could be acquitted; Dan on the ground of faultless mistake and Allan, on the ground of self-defense.
The main propositions of this analysis are straightforward. First, mistakes cannot justify homicide. Second, the mistaken actor may rely only on his mistake; if the putative aggressor must defend himself, he, as the innocent party, may justify his act on grounds of selfdefense. Yet these propositions do not present themselves as serious possibilities to American legislative reformers. Following the recommendation of the Model Penal Code, 1 0 6 American legislatures routinely equate reasonable belief in the existence of a justification with the actual existence of the justification. 1 0 7 They collapse the problem of putative self-defense into the analysis of actual self-defense. Therefore, in the case of Allan and Dan, the standard American response is that Dan has a full right of self-defense against Allan and Allan has a full right of self-defense against Dan. The reasonable is equated with the justifiable. There could be no better proof that American lawyers do not take seriously the distinction between justification and excuse.
I am not sure whether this state of affairs in the United States simply reflects a confusion that will, in the course of debate, work its way clean, or whether it reflects a way of thinking that is so deeply rooted in the American legal consciousness that efforts to clarify the issue will always be branded as the importation of "German ideas." In most of my work, I have argued for the former proposition. It is worth considering, however, whether a legal system founded on reasonableness is likely to generate. the sharp distinction between objective justification and subjective belief required to distinguish between actual and putative self-defense.
In order to approach these issues, I wish to reflect upon numerous discussions with American academic lawyers, both in print and in private exchanges, about two central propositions. Either of these propositions, if accepted, would lead to the distinction between actual and putative self-defense. The first proposition is that subjective belief cannot by itself render conduct justified. Believing that defensive force is rightful cannot, by itself, make it rightful.
One philosophical argument that subjective belief can justify conduct builds on a misreading of Kant's view that a good will is the 
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highest conceivable good. 108 The good will is taken to be synonymous with good intentions, and because the putative defender acts with good intentions, his defensive conduct must be moral and is therefore presumably justified. An argument of this sort is found in the work of Charles Fried.' 0 9 This argument is flawed first in its reading of Kant's moral theory and second in its attempt to link the moral theory with the criteria of justification. According to Kant, the will is good only if one acts out of a sense of duty, which means that the act is rendered necessary by reverence for the moral law. 0 Let us suppose that the categorical imperative (the moral law) requires us to defend the Right against wrongful aggression.'11 This is our duty. It is conceivable that a putative defender might act out of this sense of duty and that his will would therefore be good. His conduct would be moral -in the Kantian sense. There is no warrant, however, for equating a good will in this special sense with good-faith intentions112 Nor is there any basis for the logical leap from good will to the concept of justification. The notions of Right and of justification arise in legal theory, which Kant properly keeps distinct from moral theory. 113 Morality is a characteristic of our inner attitude," 4 but the Right is an objective framework for regulating practical affairs in civil society. It seems to misrepresent Kant to appeal to his moral theory in arguing about the justification for killing an aggressor in the name of the Right.' n ' 103 See I. KANT, supra note 74, at 9. 109 See C. FRIED, RIGHT AND WRONG 48 (1978); see also Dressier, supra note 27, at 8o (relying on Kant).
110 See I. KANT, supra note 74, at i9-2o. M See I. KANT, supra note 5s, at 36.
112 Acting out of duty alone (that is, the will's being good) requires that no other motives inform the action. The will cannot be good if self-interest or other sentiments motivate the action, even in part. See I. KANT, supra note 74, at 17. Good intentions, by contrast, are perfectly compatible with conscious self-interest or a feeling of fear in resisting the supposed attack.
113
The mere agreement or disagreement of an action with the Right, without regard to the incentive of the action, is called [legality]; but, when the Idea of duty arising from the law is at the same time the incentive of the action, then the agreement is called the [morality] of the action. I. KANT, supra note 55, at 29 (translation amended by the author).
114 A great deal of confusion about Kant derives from the natural assumption that his use of "morality" coincides with our use of the term today. One can never be moral in the Kantian sense simply by conforming to a rule, even if that rule expresses deontological values. For Kant, morality requires that the will be pure, which means that the act be free and that the exclusive motive for acting be duty (reverence for the moral law). Kant concedes that a moral act in this highly restricted sense may never have occurred. See I. KANT, supra note 74, at 23-24. 11s Perhaps one could argue that a killing in self-defense would be moral if the actor executed the killing solely because it was his legal duty to do so. See supra note 114. But self-defense [Vol. 98:949 Furthermore, the argument that good intentions can justify our actions clearly proves too much. It would establish that the goodfaith use of defensive force is always justified. Even an unreasonable, good-faith belief in the necessity of defensive force would establish that the will is good. It should take more than a misreading of Kant to convince us that good faith is equivalent to the Right. Yet the contrary view, that a principled distinction separates justified conduct from the mistaken perception of justifying circumstances, has yet to take hold even in sophisticated quarters of American legal thinking.
The second proposition that could lead us to the distinction between actual and putative self-defense derives from a claim about the nature of justified conduct. The claim is that in any situation of physical conflict, where only one party can prevail, logic prohibits us from recognizing that more than one of the parties could be justified in using force. I shall refer to this proposition as the "incompatibility thesis."
In the conflict posed above between Dan and Allan, the only plausible way under the Model Penal Code of protecting Allan against Dan's mistaken self-defense would be to recognize a privilege in Allan also to use defensive force." 6 The problem is whether this defensive response should be regarded as justifiable. Most commentators and colleagues seem to think that there is nothing implausible about recognizing that both sides to the conflict are privileged or justified." 7 These theorists do not even balk at saying that both sides could have a right to use defensive force. Indeed, when I argue this point, I rarely find colleagues who agree with me that only one side can be justified, only one side can be in accordance with the Right and have a personal right to use force. There is an obvious difficulty in any argument based upon conceptual analysis. My argument must rest on our common understanding of the concepts of justification and rights. It is embedded in our language, I would say, that incompatible actions cannot both be justified. In any situation of conflict, one or the other must be in the Right and have the right to act. But if I cannot convince my audience about the ordinary meaning of our is not regarded as a legal duty today (there are no legal consequences of choosing to suffer the invasion), and I am reluctant to attribute this view to Kant. One might argue, however, that there is a duty to defend the Right against aggression, precisely as there is a duty to punish. See I. KANT, supra note 55, at 36.
116 MODEL PENAL CODE § 3.04(l) (Proposed Official Draft 1962). Generating a defense from this provision is, in fact, not so easy. In order to invoke the privilege of self-defense, the actor must (i) believe that defensive force is immediately necessary (2) to protect himself 'against (3) unlawful force. If Allan knows that Dan is mistaken, it is hard to see how he could believe that Dan's attack is unlawful, for Dan's force would not be unlawful under § 3.04, coupled with § 3.I1(1). 117 See C. FRIED, supra note io9, at 48 (in the case supposed, in which Allan defends against Dan's mistaken attack, Fried concludes "we will have a fight between two persons, both acting justifiably. This is unfortunate but in no sense a contradiction . . ").
language, there is little that I can say to prove my point. I must take refuge in the larger issues that surround the debate.
Several factors might explain the willingness of thoughtful American commentators to speak of both parties to a dispute as having rights or being justified. Any of the following beliefs might be operative, and indeed operative in different degrees and in different combinations, among American theorists.
A. Justification as Synonymous with "Defense"
Quite possibly, American lawyers incline toward thinking of a justification as synonymous with any operative substantive defense recognized by law. They might think of a justification as a claim to be interposed ex post in appealing to a court not to convict. Of course, every justification and excuse could be conceptualized exclusively as a reason for not convicting the defendant. But the criteria of justification are supposed to function not only ex post as decision rules, but ex ante as conduct rules. 1 18 In an ideal state of affairs, everyone who contemplates harmful action could know whether her conduct is rightful. She need not guess how courts will subsequently evaluate the circumstances.
The prospect of knowing the law without judicial instructions reflects an ideal of a self-regulating criminal law. It is an ideal with anarchistic overtones. It suggests a body of norms rooted not in legislation, but in the tacit understandings of the community. From this perspective, claims of justification appear not as claims against courts, but primarily as claims of individuals against one another.
In order to think of justifying claims in this way, we must suppose that in a situation of conflict -say, Dan versus Allan -the struggling parties might argue about their claims instead of acting them out. They could make arguments and counter-arguments about who was in the wrong and who ought to desist from the struggle. This is conceptually untenable in the case of Allan's resisting Dan's mistaken self-defense, for by hypothesis Dan cannot tell Allan about the mistake. But if the ideal is the hegemony of the Right even prior to legislation, then all conflicts should, in principle, lend themselves to resolution. Every struggle comes to be seen as conflict between the Right and those who, by their acts, set themselves opposed to it.
The concept of justification is best understood as an expression of this ideal of self-regulation. Struggling parties should, in principle, be able to determine for themselves whose conduct conforms to the Right and whose does not. There is little evidence, however, that this ideal informs contemporary American legal theory. We are in- [Vol. 98:949 clined to think of the entire criminal law as coercion imposed from above, as the product of intervention by police, prosecutors, and judges. If we think of the criminal law as dominated and defined by these official decisions, then of course we would be inclined to think of all defenses as appeals to officials. And there is no reason why officials, charged with finding reasonable solutions to practical problems, cannot find that two people in conflict -Dan and Allan both have acted reasonably and therefore "justifiably."
B. Justification as Permissible Conduct
Another argument against the "incompatibility thesis" emerges from the sensible classification of actions into the rightful, the permissible, and the excusable. Self-defense and, particularly, lesser evils are better thought of not as rightful, but as permissible actions. There is indeed support for this view in German legislation, which labels these justificatory claims as not-wrongful rather than rightful." 9 German theory repeatedly stresses the distinction between conduct that falls outside the scope of the criminal law, such as killing a fly, and justifiable conduct that nominally violates the law, such as killing in self-defense. 120 The philosopher Judith Thomson highlights this distinction by treating justifiable conduct as the infringement of a protected interest but not a violation of that interest. 12 1 That cases of justifiable conduct are nonetheless infringements suggests that it is perhaps not correct to think of these acts as rightful.
The concept of the permissible enters to fill the apparent gap between the rightful and the wrongful. The common law notion of privilege also seems to capture this ambivalent middle ground. All reasonable options become privileged and permissible. Thus, the conduct of both Dan and Allan could be regarded as permissible, and, in this sense, justifiable. If that is all the claim of justification means, the incompatibility thesis must give way to a multiplicity of permissible actions.
The best argument against the view that justifiable conduct is merely permissible derives from the same thought experiment we used in assessing the view that claims of justification are merely appeals to courts. According to the ideal of the criminal law as a self-regulating set of conduct rules, the rules must generate a solution ex ante for every case. The "permissible" flows from a skepticism about the possibility of a single solution. It favors a limited range of reasonable outcomes. The notion of the permissible thus has no place in this idealized system of self-regulation. It follows that the incompatibility thesis can find no support in the reduction of justifiable conduct to the merely permissible.
C. Rights as Prima Facie Rights
German lawyers think of rights as absolute, although subject to defeasance on grounds of "abuse."' 1 22 An absolute right occupies the available moral space. It is logically impossible for someone resisting the assertion of a right also to have a right. If a mother has a right to abort a fetus, the fetus cannot also have a right to be born. If a convict has a right to leave a burning jail, a guard cannot also have a right to keep him confined. If Dan has the right to use force against Allan, Allan cannot also have the right to use force against Dan. This strikes me as the natural way to speak about rights. The impossibility of inconsistent rights seems implicit in the grammar of rights discourse. So far as justifications generate rights, therefore, the impossibility of inconsistent justifications follows.1
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It is not clear, however, that Americans think about rights in this way. There is a good deal of talk about rights "trumping" utilitarian incursions against the interests of right-bearers.1 24 But the advocates of rights in contemporary jurisprudence typically concede that the rights themselves are "trumpable," or susceptible to being overridden in extreme cases. The innocent have a right not to be punished, but this right might be "trumped" by the necessity of saving the nation from a maniac who threatens to bomb us unless we punish a designated person. 125 We have a constitutional right to free speech, but this right might be "trumped" by a "clear and present danger" to the body politic. That rights can be "trumped" in this way is expressed by saying that the rights are merely "prima facie. "126 There are at least two distinct interpretations of what it means to say that a right is prima facie, one interpretation for each of the modes of legal thought I have attempted to articulate. The advocates of a structured approach to rights insist that even if the right is trumped or overridden, we should retain a sense of loss in witnessing the overriding of the right. 12 7 The right remains intact, even though our common sense tells us that we must make sacrifices under exigent circumstances, such as sacrificing an innocent person in order to save the nation. The other interpretation appeals to the advocates of flat legal analysis. That a right is prima facie means that it occupies only a portion of the single plane of moral argument. When one right fails to govern the resolution of a particular dispute, another right on the same plane of moral space prevails. Once the right is trumped, it has no force at all. This, I take it, is the way many people think about overriding the right to free speech on the basis of clear and present danger to the common good.
If justifications generate prima facie rights in the first, structured sense, it would seem that the incompatibility thesis would still hold at the first level of analysis. But if "prima facie" is understood in the second sense of flat legal argument, there would seem to be no logical impediment to recognizing that both the mother and the fetus, both the escaping prisoner and guard, have prima facie rights. These rights would conflict but would still co-exist. In order to resolve the conflict, we would have to override one person's right and allow the other person's to prevail. Yet the basis for overriding the right is not that the other person's right is superior, for that would be to recognize that the latter party indeed had an absolute right. The trumping of a prima facie right is likely to turn on criteria of prudence and social interest -indeed whatever criteria rendered the right prima facie rather than absolute.
It is worth eliciting an additional ambiguity in talk about prima facie rights. The modifier "prima facie" could refer either to the degree of evidence about the existence of an absolute right, or to the nature of the right itself. When I say that a mother has a prima facie right to abort, I could mean: "I am not convinced that the mother has a right to abort on these facts, but there is a prima facie case made on her behalf." Or I could mean: "The right she has is qualified in its very nature." The former view, based as it is on the partial state of the evidence, would be compatible with the belief in absolute rights. The latter view is the one we need for the claim that after all the evidence is in, both the mother and the fetus have prima facie, but nonetheless conflicting, rights.
The divergence of common law thinking from continental thinking on putative self-defense derives from a matrix of interrelated assumptions. American lawyers tend to think of all available legal defenses as analogous, tend to assume that what is permissible is justified, and tend to view rights as trumpable claims. At the foundation of these assumptions lies the cement of reasonableness, a concept that enables Americans to blur distinctions between objective and subjective, selfdefense and putative self-defense, wrongdoing and responsibility.
IV. MONISM AND PLURALISM IN LEGAL THEORY
Although the Right and the reasonable lead us in different directions in criminal theory, the two concepts have much in common. They both represent efforts to transcend the sources of positive law and to reach for a higher, enduring, normative plane. Kelsen to one side, 128 German thought clearly recognizes the Right as the inexhaustible repository of ultimate truth about justice in civil society. A vivid sense of Right is expressed in the post-war West German constitution, which holds that judges are bound not only by enacted and customary law, but also by the Right. 1 2 9 We express the same point by reasoning that judges abide not only by enacted rules, but by principles of morality and justice. 130 As the Right is not reducible to enacted laws, reasonableness is not reducible to a finite set of rules. As we know from the "stoplook-and-listen" cases in tort law, 131 no set of rules can determine what is reasonable in all situations. Nor does reasonableness lend itself to definitive specification on the basis of custom or of market practices. 13 2 We do not always know what the reasonable requires, but working with this open-ended concept at the core of our legal system saves us from the constricting effects of positivism. Whatever philosophers may argue, we know that the rule of law means more than the law of rules.
Although both the Right and the reasonable permit the ongoing infusion of moral values into the law, these two architectonic concepts impose different structures on the legal order. The Right stands for a monistic legal order, for the existence of one right answer in every legal dispute. The Right requires us to believe that only one party can be justified in any situation of conflict. The reasonable, in contrast, urges us in the direction of a pluralistic legal order. Perhaps only one side can be in accordance with the Right, but both disputants might be reasonable. Both sides might indeed be justified.
Understanding this divergence between the Right and the reasonable helps us to fathom the deeper structure of the debate between H.L.A. Hart and Ronald Dworkin over discretion in the legal process. It is no accident, in my view, that in explaining why judges invariably have discretion in applying the law, Hart relies on the paradigmatic same monistic strain, Dworkin argues that there is one best fit of the authoritative legal materials to a particular case and one best interpretation of these materials. 14 0 Whatever turn this monistic argument takes, the thrust of Dworkin's work is to elaborate a theory of Right in American law.
The conflict between pluralism and monism, between reasonableness and Right, replicates itself on the level of methodology in legal theory. Should we assume that there are many different, equally plausible theories of criminal law? Is the common law solution to the problem of putative self-defense just as sound as the German solution? Or should we be committed to monism in searching for the single best theory of criminal law that transcends particular legal cultures? Comparative legal theory might illuminate our understanding of diverse legal styles. But, to my mind, it would be an intellectual tragedy to take the concepts of style or of culture as a limitation on possible modes of argument. Should we say to Dworkin: "You cannot argue for a single right answer in the context of the common law. We think differently here"? A reference to culture is not an argument. That a particular mode of thought has been ascendant for a century or two tells us nothing about how we might think a century from now. My own view is that as a descriptive matter, our legal culture might incline us in a particular direction. The task of philosophical argument is to arrest this inclination and to establish a common basis for discourse that enables us to transcend our particular conventional practices. It is not the task of culture to legitimate argument. It is the task of argument to legitimate -or to delegitimate -culture.
